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ADvErSE POSSESSION
 FENCE. The	previous	owners	of	the	plaintiff’s	property	had	
constructed a fence along the western edge of the property to 
fence	in	cattle.	The	fence	was	located	40	feet	onto	the	defendant’s	
property. The fence was later removed but later owners of 
the	plaintiff’s	property	used	the	disputed	strip	as	a	driveway,	
establishing continuous use of the strip for over 50 years. When 
the defendant purchased the neighboring land in which the 
disputed strip was included on the property title, the plaintiffs 
had started to construct a decorative fence along the driveway. 
After the driveway was completed, the defendant damaged 
the fence after claiming that the fence was constructed on the 
defendant’s	property.	The	court	held	that	the	plaintiff	had	title	to	
the disputed strip by adverse possession and awarded damages 
to the plaintiff for the trespass of the defendant in damaging the 
fence. Isom v. Clark, 2008 Wash. App. LEXIS 1447 (Wash. 
Ct. App. 2008).
BANkruPTCy
FEDErAL TAX
 2008 STIMuLuS PAyMENTS. The Bankruptcy Court ruled 
on the various scenarios involving debtors who received 2008 
Economic Stimulus Payments (2008 rebates). In general, the 
court held that the 2008 rebates were a retroactive reduction 
in	2007	 taxes.	Where	 the	bankruptcy	petition	was	filed	after	
enactment of the rebate legislation, the rebate amount could 
be	exempted	as	a	tax	refund	if	available	in	the	debtor’s	state.	
If	the	bankruptcy	petition	was	filed	before	enactment,	debtors	
could also exempt the amount as a refund of taxes. If no cash 
exemption was available, the rebate amounts were estate 
property. In re Alguire, 2008-2 u.S. Tax Cas. (CCH) ¶ 50421 
(Bankr. W.D. N.y. 2008).
FEDErAL  AGrICuLTurAL 
PrOGrAMS 
 No items. 
 FEDErAL ESTATE
AND GIFT TAXATION
 IrA.	The	decedent’s	estate	included	the	decedent’s	interest	
in an IRA. The IRA was included in the residuary estate which, 
under	the	decedent’s	will,	passed	to	a	trust.	The	trust	provided	
for distributions to four charitable organizations and the estate 
transferred property from the IRA in satisfaction of these trust 
provisions. The IRS ruled that the assignment of the IRA to the 
four charities in satisfaction of their share of the residue of estate 
and trust would not be a transfer within the meaning of I.R.C. 
§	691(a)(2).	In	addition,	the	IRS	ruled	that	only	the	charities	
would include the amounts of income in respect of decedent 
from the IRA in their gross income when the distribution or 
distributions from the IRA are received by the charities. Ltr. 
rul. 200826028, March 27, 2008.
 LATE PAyMENT PENALTy.	 The	 decedent’s	 estate	
executor	filed	Form	4768	for	an	extension	of	time	to	file	the	
federal	estate	tax	return.	The	executor	did	not	fill	out	Part	III	
concerning an extension of time to pay the estate tax estimated 
on	the	Form	4768.	The	estate’s	accountant	did	include	a	letter	
requesting an extension of time to pay the tax, claiming that the 
estate could not obtain the funds needed to pay the taxes because 
the	estate’s	bank	refused	to	release	the	funds.		The	court	noted	
that	the	regulations,	Treas.	Reg.	§	20.6161-1(b),	required	that	
a	request	for	extension	of	time	to	pay	estate	taxes	had	to	(1)	
be in writing, (2) state the period of the extension requested, 
(3) include a declaration that the request was made under 
penalties	of	perjury,	and	(4)	include	a	statement	of	reasonable	
cause or undue hardship for failure to pay the taxes. The 
accountant’s	letter	was	written	but	did	not	state	the	extension	
time requested nor include a perjury declaration. The court held 
that the extension request letter did not meet the requirements 
in the regulations and the IRS was not authorized to grant the 
extension.	In	addition,	 the	estate	failed	 to	fill	out	Part	 III	of	
Form	4768	to	notify	the	IRS	of	the	request	for	an	extension	
of time to pay the tax. Without these actions, the court ruled 
that	the	IRS	was	under	no	obligation	to	make	any	finding	that	
the estate had reasonable cause not to make a timely payment 
of the tax. The court noted that an extension of time to pay 
was discretionary for the IRS and the estate was required to 
provide	sufficient	information	for	the	IRS	to	make	a	reasonable	
cause determination, including compliance with the regulatory 
requirements	for	Form	4768	and	the	request	letter.	Baccei v. 
united States, 2008-2 u.S. Tax Cas. (CCH) ¶ 60,562 (N.D. 
Calif. 2008).
 FEDErAL INCOME 
TAXATION
 COrPOrATIONS
 CONSTRUCTIVE DIVIDENDS.  The taxpayers were 
husband and wife and the wife made loans to a corporation 
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in which the husband was a 50 percent shareholder. The 
corporation was reorganized and the reorganized corporation 
did not execute any agreement to repay the wife for the loan. 
However, the corporation made two annual payments to the 
wife.	The	first	payment	was	partially	designated	as	payment	of	
interest and partially designated as repayment of principal. The 
corporation	sent	the	wife	a	Form	1099-INT	listing	the	interest	
payment. The wife listed the interest payment as interest income 
on	the	taxpayer’s	income	tax	return.		The	corporation	sent	the	
wife	a	Form	1099-MISC	for	 the	second	payment,	 listing	 the	
payment as nonemployee compensation. The taxpayers excluded 
that payment from taxable income because they treated the 
payment as return of principal.  The IRS did not challenge the 
wife’s	 tax	 treatment	of	 the	payments	but	sought	a	deficiency	
against the husband because the IRS claimed that the payments 
were constructive dividends in that the corporation was under 
no obligation to make the payments.  The court held that 
the payments were interest and principal payments properly 
characterized	by	the	taxpayers	because	the	corporation’s	loan	
obligation was enforceable under state law.  Beckley v. Comm’r, 
130 T.C. No. 18 (2008).
 ORGANIZATIONAL EXPENSES. The IRS has issued final	
and temporary regulations relating to elections to deduct start-up 
expenditures	under	I.R.C.	§	195,	organizational	expenditures	of	
corporations	under	I.R.C.	§	248,	and	organizational	expenses	of	
partnerships	under	I.R.C.	§	709.	The	American	Jobs	Creation	
Act	of	2004	amended	 these	sections	 to	provide	similar	 rules	
for deducting these types of expenses that are paid or incurred 
after	October	22,	2004.	The	regulations	affect	 taxpayers	 that	
pay or incur these expenses and provide guidance on how 
to elect to deduct the expenses in accordance with the new 
rules.	As	amended	by	section	902(a)	of	 the	2004	Act,	 I.R.C.	
§	195(b)	allows	an	electing	taxpayer	to	deduct,	in	the	taxable	
year in which the taxpayer begins an active trade or business, 
an	amount	equal	to	the	lesser	of	(1)	the	amount	of	the	start-up	
expenditures that relate to the active trade or business, or (2) 
$5,000, reduced (but not below zero) by the amount by which 
the start-up expenditures exceed $50,000. The remainder of the 
start-up	expenditures	is	deductible	ratably	over	the	180-month	
period beginning with the month in which the active trade or 
business	begins.		As	amended	by	section	902(b)	of	the	Act,	I.R.C.	
§	248(a)	allows	an	electing	corporation	to	deduct,	in	the	taxable	
year in which the corporation begins business, an amount equal 
to	the	lesser	of	(1)	the	amount	of	the	organizational	expenditures	
of the corporation, or (2) $5,000, reduced (but not below zero) 
by the amount by which the organizational expenditures exceed 
$50,000. The remainder of the organizational expenditures is 
deductible	ratably	over	the	180-month	period	beginning	with	
the month in which the corporation begins business. As amended 
by	section	902(c)	of	the	Act,	I.R.C.	§	709(b)	allows	an	electing	
partnership to deduct, in the taxable year in which the partnership 
begins	business,	an	amount	equal	to	the	lesser	of	(1)	the	amount	
of the organizational expenses of the partnership, or (2) $5,000, 
reduced (but not below zero) by the amount by which the 
organizational expenses exceed $50,000. The remainder of the 
organizational	expenses	is	deductible	ratably	over	the	180-month	
period beginning with the month in which the partnership 
begins business. The temporary regulations implement these 
new rules, effective for expenses incurred after September 8, 
2008. 73 Fed. reg. 38910 (July 8, 2008).
 DEPENDENTS. The	IRS	has	adopted	as	final	regulations	
relating to a claim that a child is a dependent by parents who 
are divorced, legally separated under a decree of separate 
maintenance, separated under a written separation agreement, 
or who live apart at all times during the last six months of 
the	calendar	year.	The	regulations	reflect	amendments	under	
the	Working	Families	Tax	Relief	Act	of	2004	and	 the	Gulf	
Opportunity Zone Act of 2005 (GOZA). Under I.R.C. § 
152(e)(1),		as	amended	by	GOZA,	a	child	of	parents	described	
in	I.R.C.	§	152(e)	is	treated	as	the	qualifying	child	or	qualifying	
relative of the noncustodial parent if the child receives over 
one-half	of	the	child’s	support	during	the	calendar	year	from	
the	child’s	parents,	the	child	is	in	the	custody	of	one	or	both	
of	the	child’s	parents	for	more	than	one-half	of	the	calendar	
year,	and	the	requirements	of	I.R.C.	§§	152(e)(2)	or	152(e)(3)	
are met. 73 Fed. reg. 37797 (July 2, 2008).
 DISASTEr LOSSES. On June	 24,	 2008,	 the	 president	
determined that certain areas in Illinois are eligible for 
assistance from the government under the Disaster Relief 
and	Emergency	Assistance	Act	(42	U.S.C.	§	5121) as a result 
of	severe	storms	and	flooding,	which	began	on	June	1,	2008.	
FEMA-1771-Dr.  On June 25, 2008, the president determined 
that certain areas in Minnesota are eligible for assistance from 
the government under the Act as a result of severe storms and 
flooding,	which	began	on	 June	7,	 2008.	FEMA-1772-Dr. 
On June 25, 2008, the president determined that certain areas 
in Missouri are eligible for assistance from the government 
under the Act as	a	result	of	severe	storms	and	flooding,	which	
began	on	June	1,	2008. FEMA-1773-Dr. On	June	19,	2008,	
the president determined that certain areas in West Virginia 
are eligible for assistance from the government under the Act 
as	a	result	of	severe	storms,	 tornadoes	and	flooding,	which	
began on June 3, 2008. FEMA-1769-Dr. On June 20, 2008, 
the president determined that certain areas in Nebraska are 
eligible for assistance from the government under the Act as 
a	result	of	severe	storms,	tornadoes	and	flooding,	which	began	
on May 22, 2008. FEMA-1770-Dr. Taxpayers who sustained 
losses attributable to these disasters may deduct the losses on 
their	2007	returns.
 The Food, Conservation, and Energy Act of 2008, commonly 
referred to as the 2008 Farm Bill, includes several tax relief 
provisions	for	the	24	disaster-area	counties	in	Kansas	struck	
by	storms	and	tornadoes	from	May	4	to	June	1,	2007.	Included	
are Barton, Clay, Cloud, Comanche, Dickinson, Edwards, 
Ellsworth,	Kiowa,	Leavenworth,	Lyon,	McPherson,	Osage,	
Osborne, Ottawa, Phillips, Pottawatomie, Pratt, Reno, 
Rice, Riley, Saline, Shawnee, Smith and Stafford counties. 
These	 relief	 provisions	 are	 described	 in	Publication	 4492-
A,	Information	for	Taxpayers	Affected	by	the	May	4,	2007,	
Kansas	 Storms	 and	Tornadoes. kS-MO 2008-33, July 9, 
2008.
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 EMPLOyMENT TAXES.	The	IRS	has	adopted	as	final	
regulations relating to employment tax adjustments and 
employment tax refund claims. The regulations modify 
the process for making interest-free adjustments for both 
underpayments and overpayments of FICA and Railroad 
Retirement Tax Act taxes and federal income tax withholding 
under	I.R.C.	§§	6205(a),	6413(a).	The	regulations	also	modify	
the	process	for	filing	claims	for	refund	of	overpayments	of	
employment	taxes	under	I.R.C.	§§	6402	and	6414.	The	final	
regulations also modify the return requirements under I.R.C. 
§	6011	 to	 reflect	 the	changes	 to	 the	adjustment	and	 refund	
processes,	 and	 to	 reflect	 additional	 statutory	 and	 process	
updates.	The	 regulations	 also	 clarify	 the	 I.R.C.	 §	 	 6302	
deposit obligations with respect to interest-free adjustments of 
underpayments and the effect of adjustments and refunds on 
the	deposit	schedule	of	a	Form	943	filer.	73 Fed. reg. 37371 
(July 1, 2008).
 LIkE-kIND EXCHANGES.	The	IRS	has	adopted	as	final	
regulations	under	I.R.C.	§	468B	providing	rules	regarding	the	
taxation of income earned on escrow accounts, trusts, and other 
funds used during deferred like-kind exchanges of property, 
and	final	regulations	under	I.R.C.	§	7872	regarding	below-
market loans to facilitators of these exchanges. The regulations 
affect taxpayers that engage in deferred like-kind exchanges 
and	 escrow	holders,	 trustees,	 qualified	 intermediaries,	 and	
others that hold funds during deferred like-kind exchanges. 
73 Fed. reg. 39614 (July 10, 2008).
 LOW INCOME HOuSING CrEDITS. The IRS has 
announced that it will suspend certain requirements for the 
low-income housing tax credit in Wisconsin in order to allow 
qualified	low-income	housing	projects	 located	anywhere	 in	
that state to provide housing to victims of the recent storms 
and	flooding.	Notice 2008-61, I.r.B. 2008-30.
 PArTNErSHIPS
 BASIS ADJUSTMENT ELECTION. A limited liability 
company, treated as a partnership for federal income tax 
purposes, redeemed a partnership interest held by one of its 
members. The limited liability company used a professional 
tax	return	preparer	but	the	preparer	failed	to	file	an	I.R.C.	§	
754	election	to	adjust	the	limited	liability	company	basis	in	
its	property.	The	IRS	granted	an	extension	of	time	to	file	the	
election.  Ltr. rul. 200826027, March 11, 2008.
 INVESTMENT INCOME. The taxpayer was a noncorporate 
limited partner in a partnership which incurred interest expense 
in its business of trading securities. The taxpayer did not 
materially participate in the partnership business. The IRS 
ruled that, because the taxpayer did not materially participate 
in	the	partnership	business,	the	taxpayer’s	share	of	the	interest	
expense was subject to the investment interest limitation of 
I.R.C.	§	163(d)(1).	Also,	because	the	degree	of	participation	
by each noncorporate partner could limit the deductibility of 
the interest expense allocated to each noncorporate partner, 
the partnership was required to state separately the interest 
expense. Rev. Rul. 2008-12, 2008-1 C.B. 520. The IRS has issued 
a	clarification	of	Rev. Rul. 2008-12, ruling that when an individual 
limited partner has both investment interest expense attributable 
to	property	described	in	I.R.C.	§	163(d)(5)(A)(i)	and	investment	
interest expense attributable to property described in I.R.C. 
§	 163(d)(5)(A)(ii)	 and	 the	 individual’s	 aggregate	 investment	
interest	expense	is	greater	than	the	individual’s	net	investment	
income,	the	individual	must	allocate	the	taxpayer’s	net	investment	
income to the two categories of investment interest expenses using 
a reasonable method of allocation. rev. rul. 2008-28, I.r.B. 
2008-31.
	 The	IRS	has	also	clarified	Rev. Rul. 2008-12 by stating that  the 
limited partner described in Rev. Rul. 2008-12 would properly 
include	the	allowable	amount	of	the	partner’s	distributive	share	
of	 the	 trading	partnership’s	 interest	expense	 in	computing	 the	
limited	partner’s	ordinary	business	income	or	loss	on	Schedule	
E. As provided in the reporting requirements of Notice 88-37, 
1988-1 C.B. 522, the interest deduction of the limited partner 
that	 is	properly	reportable	on	Schedule	E	should	be	 identified	
on a separate line in Part II, Line 28, column (a), as “investment 
interest,” followed by the name of the trading partnership that paid 
or incurred the interest expense, and the amount of such interest 
expense should be entered in column (h). Ann. 2008-65, I.r.B. 
2008-29.
 ORGANIZATIONAL EXPENSES. See summary of new 
regulations under “CORPORATIONS” above.
 RETURNS. The IRS has issued temporary regulations which 
allow	pass-through	entities	 to	obtain	an	automatic	five	month	
extension	of	 time	 to	file	certain	 returns,	using	Form	7004.	73 
Fed. reg. 37389 (July 1, 2008).
 PASSIvE ACTIvITy LOSSES. The taxpayer had invested 
in a partnership which purchased and rented low income housing. 
Although the taxpayer began investing prior to enactment 
of the passive activity loss limitation rules, the taxpayer was 
denied deductions for passive activity losses for tax years after 
the enactment of the rules. The taxpayer argued that the rules 
were improperly retroactive in that they affected pre-enactment 
investment decisions. The court rejected this argument and upheld 
the limitation of the loss deductions applied for tax years after 
1986.	The	appellate	court	affirmed	in	an	opinion	designated	as	
not for publication.  Ziegler v. Comm’r, 2008-2 u.S. Tax Cas. 
(CCH) ¶ 50,412 (2d Cir. 2008), aff’g, T.C. Memo. 2007-166.
	 The	taxpayers,	husband	and	wife,	filed	a	joint	income	tax	return.	
The taxpayers hired a professional tax return preparer who failed 
to advise the taxpayers that they could make an election under 
I.R.C.	§	469(c)(7)	to	treat	all	of	their	interests	in	rental	real	estate	
properties as a single rental real estate activity. The IRS granted 
the	taxpayers	an	extension	of	time	to	file	the	election.	Ltr. rul. 
200826010, March 12, 2008.
 PENSION PLANS.  The IRS has issued interim guidance 
indicating	 that,	 effective	 July	1,	2008,	arrangements	 in	which	
an employee or independent contractor receives recurring part-
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year compensation do not provide deferred compensation for 
purposes	of	I.R.C.	§	457(f)	if	the	arrangement	does	not	defer	
payment of any of the recurring part-year compensation beyond 
the last day of the thirteenth month following the beginning 
of the service period and does not defer the payment of more 
than	the	applicable	dollar	amount	under	I.R.C.	§	402(g)(1)(B)	
from one tax year to the next tax year. For 2008, this amount 
is	$15,500.	The	IRS	intends	to	make	a	conforming	change	to	
I.R.C.	§	409A	regulations.	Notice 2008-62, I.r.B. 2008-29.
 For plans beginning in July 2008 for purposes of determining 
the	full	funding	limitation	under	I.R.C.	§	412(c)(7),	the	30-year	
Treasury	securities	annual	interest	rate	for	this	period	is	4.69	
percent,	the	corporate	bond	weighted	average	is	6.04	percent,	
and	 the	 90	percent	 to	 100	percent	 permissible	 range	 is	 5.44	
percent	to	6.04	percent.	Notice 2008-65, I.r.B. 2008-30.
 rETurNS.  The	IRS	has	adopted	as	final	regulations	relating	
to	 the	 simplification	 of	 procedures	 for	 obtaining	 automatic	
extensions	of	time	to	file	certain	returns.	The	regulations	allow	
individual income taxpayers and certain other taxpayers to 
obtain	an	automatic,	 full	 six-month	extension	of	 time	 to	file	
certain	returns	by	filing	a	single	request.	Under	the	current	rules,	
an individual taxpayer can receive a four-month extension with 
one	form,	but	must	file	a	second	form	to	receive	an	additional	
two-month extension. Similarly, trusts and partnerships request 
an initial three-month automatic extension on one form and 
then use a second form to request a three-month discretionary 
extension.		For	these	returns,	Form	4868,	the	regulations	also	
remove the requirements for a signature and an explanation of 
the	need	for	an	extension	of	time	to	file.	The	regulations	affect	
taxpayers	who	are	required	to	file	certain	returns	and	need	an	
extension	of	time	to	file.	The	regulations	do	not	change	the	rules	
regarding	filing	extensions	 for	 corporate	 income	 tax	 returns.	
The regulations are effective for applications for an automatic 
extension	of	time	to	file	certain	returns	filed	after	December	31,	
2005. 73 Fed. reg. 37362 (July 1, 2008).
 The IRS has issued temporary regulations that provide updated 
guidance affecting tax return preparers regarding the disclosure 
of	a	taxpayer’s	social	security	number	to	a	tax	return	preparer	
located outside of the United States in order to provide an 
exception	allowing	such	disclosure	with	the	taxpayer’s	consent	
in limited circumstances. 73 Fed. reg. 37910 (July 2, 2008).
 S COrPOrATIONS
 LIFE INSURANCE. An S corporation purchased an 
employer-owned life insurance contract on the life of one of its 
employees in order to cover expenses the company would incur 
as a result of the death of the employee (also known as a key-
man policy). The employee is a highly compensated employee 
of the corporation. The corporation pays all of the premiums 
for	the	policy	and		is	a	beneficiary	of	the	policy.	At	the	end	of	
the taxable year, the corporation has subchapter C accumulated 
earnings	and	profits.	The	IRS	ruled	that	(1)	the	premiums	paid	
by the S corporation on an employer-owned life insurance 
contract, of which the S corporation is directly or indirectly 
a	beneficiary,	did	not	reduce	the	S	corporation’s	accumulated	
adjustments	account,	and	(2)	the	benefits	received	by	reason	of	
the death of the insured from an employer-owned life insurance 
contract	that	meets	an	exception	under	I.R.C.	§	101(j)(2)	did	not	
increase	the	S	corporation’s	accumulated	adjustments	account.	
rev. rul. 2008-42, I.r.B. 2008-30.
 SALE OF rESIDENCE. While the taxpayers were 
unmarried, each purchased a house for their common residence. 
Each taxpayer had children and, after the marriage, one 
taxpayer	moved	 to	 the	 other	 taxpayer’s	 residence	 and	 sold	
the old residence because the new residence had more space 
for the children and would allow all the children to attend the 
same schools as before the marriage.  The IRS ruled that the 
sale of the house was due to an unforeseen circumstance and 
the	taxpayer	would	be	allowed,	by	Treas.	Reg.	§	1.121-3(b),	to	
exclude the gain from the sale based on the ratio of the number 
of	days	the	taxpayer	owned	the	residence	over	730	days.	Ltr. 
rul. 200826024, March 19, 2008.
 TAX rETurN PrEPArErS. The IRS has issued a revenue 
procedure which provides guidance to tax return preparers 
regarding the format and content of consents to disclose and 
consents to use tax return information, under Treas. Reg. § 
301.7216-3,	with	respect	to	taxpayers	filing	a	return	in	the	Form	
1040	series,	e.g.,	Form	1040,	Form	1040NR,	Form	1040A,	or	
Form	1040EZ.	The	revenue	procedure	also	provides	specific	
requirements for electronic signatures when a taxpayer executes 
an	electronic	consent	to	the	disclosure	or	use	of	the	taxpayer’s	
tax return information. rev. Proc. 2008-35, I.r.B. 2008-29.
 TAX SCAMS. The IRS has issued another warning about 
e-mail and fax scams involving refunds or the tax stimulus 
payments. The IRS recommends that taxpayers who wish to 
visit the IRS online should type the IRS web site address in 
their internet address window rather than click on any links in 
e-mails. Questionable e-mails should be reported to phishing@
IRS.gov. Ir-2008-88.
 TrAvEL EXPENSES. The taxpayer was an airline pilot 
and instructor who lived in Alabama but worked primarily on 
flights	to	and	from	Chicago.	The	taxpayer	would	fly	to	Chicago	
to	 report	 for	 duty	 and	fly	 back	 to	Alabama	 after	 duty.	The	
taxpayer’s	instructor	duties	were	supervised	from	Dallas,	TX.	
The	taxpayer	claimed	that	Dallas	was	the	taxpayer’s	tax	home	
and claimed travel expense deductions for the cost of travel from 
Alabama to Chicago, including overnight stays in Chicago when 
required.	The	court	held	that	the	taxpayer’s	tax	home	for	travel	
expense purposes was Chicago because that city was the origin 
of	the	taxpayer’s	duties	as	a	pilot	and	instructor;	therefore,	the	
cost of travel to Chicago was not deductible as a travel expense. 
Tucker v. Comm’r, T.C. Summary Op. 2008-78.
 The taxpayer was employed as a construction worker and 
worked on several projects at construction sites which were over 
100	miles	from	the	taxpayer’s	residence.	The	taxpayer	claimed	
travel expenses for the driving required to get to and from these 
sites, as well as food purchased during each day. The court 
held that the travel expenses were not deductible because, even 
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though	the	work	sites	were	temporary,	the	taxpayer’s	work	was	
indefinite	at	the	sites	since	the	taxpayer	knew	that	the	employer	
would	continue	to	assign	work	at	sites	far	frm	the	taxpayer’s	
home.  Green v. Comm’r, T.C. Summary Op. 2008-80.
 TruSTS. The IRS has issued guidance on the division of 
charitable remainder annuity trusts (CRATs) and charitable 
remainder unitrusts (CRUTs) without terminating their status 
as CRAT or CRUT. The ruling covers division of a CRUT or 
CRAT	 into	 separate	 trusts	 for	 each	 current	 beneficiary	 and	
division of a CRUT or CRAT into two trusts resulting from 
the	divorce	of	the	married	beneficiaries.	rev. rul. 2008-14, 
I.r.B. 2008-30.
NuISANCE
 COMPOST OPErATION. The defendant purchased three 
parcels	of	farmland	and	obtained	certification	from	the	state	
that the combined farm complied with environmentally sound 
farming practices. The defendant informed the local township 
that the defendant would accept yard waste from the public 
for use in composting the waste for fertilizer for the farm 
fields.	The	plaintiffs	were	neighbors	of	the	defendant’s	farm	
who	filed	claims	of	nuisance,	private	nuisance,	and	violation	
of the Michigan Environmental Protection Act in support of 
a request for an injunction against the composting operation. 
The plaintiff also sought a ruling that the composting operation 
was a commercial operation not protected by the Michigan 
right-to-farm act. The court held that the plaintiffs lacked 
standing to bring the lawsuit because the plaintiffs provided no 
evidence that a commercial composting operation existed on 
the	defendant’s	farm	or	that	any	such	operation	was	planned.	
The court warned the defendant that, if such an operation did 
commence on the property, the court would require its removal 
at	the	defendant’s	expense.	Four Township Citizen’s Coalition 
v. rondigo, LLC, 2008 Mich. App. LEXIS 1205 (Mich. Ct. 
App. 2008).
PrOPErTy
 OPTION CONTrACT. The defendants had granted their 
son	a	ten-year	“right	of	first	refusal	option”	to	purchase	farm	
land at a set price. The option contract stated “This Right of 
First Refusal Option may be exercised by Optionee if the 
undersigned owners decide to sell the land on or before March 
1,	 2008.	Optionee	 shall	 have	 the	 absolute	 right	 to	purchase	
the	above-described	 land	on	 the	 same	 terms	 from	March	1,	
2008,	 to	March	 31,	 2008.”	The	 defendants	 argued	 that	 the	
quoted language made the contract ambiguous because the 
quoted language could be interpreted to require the son to 
exercise the option at the price offered by a third party and not 
the option price. The defendants also argued that the contract 
was unenforceable because it contained no notice provisions. 
The court held that the option contract was not ambiguous 
but clearly provided the plaintiff with the right to purchase the 
property at a set price during the ten-year period. The court 
also held that the lack of notice provisions did not render the 
contract unenforceable because the parties would be held to a 
reasonable notice standard in any case. The case is designated 
as not for publication. van Santen v. van Santen, 2008 Minn. 
App. LEXIS 678 (Minn. Ct. App. 2008).
 PrESCrIPTIvE EASEMENT. The plaintiff owned rural 
land-locked	land	neighboring	the	defendant’s	land	and	used	a	
driveway	over	a	portion	of	the	defendant’s	land	to	access	the	
property.	The	plaintiff’s	family	had	owned	the	land	for	89	years	
and used the driveway for all of that time with the permission 
of	the	previous	owners	of	 the	defendant’s	 land,	 including	the	
20	 years	 just	 prior	 to	 the	 defendant’s	 purchase	 of	 the	 land	
containing the driveway. The defendant placed a locked gate on 
the driveway and, although access was allowed for some time, 
eventually changed the lock so as to deny access to the plaintiff. 
The court held that the plaintiff had a prescriptive easement 
and an unrecorded easement by grant from the original owners 
of	 the	defendant’s	 property.	 In	 addition,	 the	 court	 found	 that	
the defendant had actual knowledge of the easement when the 
defendant purchased the property, even though the easement was 
unrecorded; therefore, the defendant was ordered to remove the 
gate and lock and allow the plaintiff unrestricted access to the 
driveway. Ferguson v. Sharp, 2008 Tenn. App. 375 (Tenn. Ct. 
App. 2008).
 The plaintiffs owned land-locked property neighboring 
the	 defendant’s	 land.	The	 plaintiffs	 attempted	 to	 block	 the	
defendant’s	use	of	a	roadway	across	the	defendant’s	land.	The	
plaintiff sought and obtained a summary judgment in the trial 
court on the basis that the defendant failed to contest any of 
the	plaintiffs’	claims.	The	defendant	appealed,	arguing	that	the	
plaintiffs’	 own	 evidence	 demonstrated	 an	 issue	 of	 fact	 as	 to	
whether the plaintiffs had other reasonable access to their land 
and did make use of this other access. reyes v. Saenz, 2008 Tex. 
App. LEXIS 5065 (Tex. Ct. App. 2008). 
IN THE NEWS
 2008 FArM BILL TAX PrOvISIONS. The Congressional 
Research Service has issued another report on the self-
employment tax aspects of the Conservation Reserve Program. 
See Harl, “Congressional Research Service Report to Congress 
on	CRP	Is	Incomplete	and	Misleading,”	19	Agric. L. Dig.	57	
(2008). Pettit, “The 2008 Farm Bill: Analysis of Tax-related 
Conservation reserve Program Proposals, Order Code 
rS22910, July 3, 2008. 
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FArM INCOME TAX, ESTATE AND 
BuSINESS PLANNING SEMINArS
by Neil E. Harl
Outrigger keauhou Beach resort, Big Island, Hawai’i.  January 6-10, 2009
	 Spend	a	week	in	Hawai’i	in	January	2009	and	attend	a	world-class	seminar	on	Farm	Income	Tax,	Estate	and	
Business	Planning	by	Dr.	Neil	E.	Harl.		The	seminar	is	scheduled	for	January	6-10,	2009	at	the	spectacular	
ocean-front	Outrigger	Keauhou	Beach	Resort	on	Keauhou	Bay,	12	miles	south	of	the	Kona	International	
Airport	on	the	Big	Island,	Hawai’i.
	 Seminar	sessions	run	from	8:00	a.m.	to	12:00	p.m.	each	day,	Tuesday	through	Saturday,	with	a	continental	
breakfast and break refreshments included in the registration fee. Each participant will receive a copy of Dr. 
Harl’s	400+	page	seminar	manual	Farm Income Tax: Annotated Materials	and	the	600+	page	seminar	manual,	
Farm Estate and Business Planning: Annotated Materials, both of which will be updated just prior to the 
seminar.
 The Agricultural Law Press has made arrangements for substantial discounts on partial ocean view hotel 
rooms	at	the	Outrigger	Keauhou	Beach	Resort,	the	site	of	the	seminar.		The	seminar	registration	fee	is	$645	
for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual or the Principles of 
Agricultural Law.	The	registration	fee	for	nonsubscribers	is	$695.			For	more	information	call Robert Achenbach 
at	541-466-5544	or	e-mail	at	robert@agrilawpress.com.
AALA ANNuAL AGrICuLTurAL LAW SyMPOSIuM
	 The	American	Agricultural	Law	Association	is	holding	its	29th	annual	Agricultural	Law	Symposium	on	
October	24	&	25,	2008	at	the	Marriott	Hotel	in	downtown	Minneapolis,	MN.
 Topics will include annual updates on bankruptcy, income and estate tax, federal farm programs, food 
safety and environmental law. Special panel presentations are being planned for topics of special interest to 
Minnesota and Midwest practitioners, as well as panel discussions on national agricultural law topics. 
 More information can be found on the AALA web site http://www.aglaw-assn.org or by contacting Robert 
Achenbach,	AALA	Executive	Director	at	RobertA@aglaw-assn.org	or	by	phone	at	541-466-5444.
